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Part 11

Software License Agteements and Software Disttibution Agreements

«The Dutch Way”

Preliminary rematks

n is to provide you with practical comments

on the standard Software License Agreement and the standard Software
Distribution Agreement from a Dutch law point of view. To keep it as
practical as possible, 1 have decided not to elabotate on all possible
exceptions that may arise. Therefore, do not regard this article as exhaustive
advice on these two standard agreements. Consult a Dutch lawyer if you
will be licensing and/ot distributing software in the Nethetlands.

The purpose of this contributio

Introduction

The Dutch Way

Those who are already experienced in doing business in the Nethetlands
will have encountered the Dutch apptoach: keep it short and simple. I am
not only referting to the Dutch intetpretation of a business Junch—a cheese
sandwich and a glass of milk, finished within the hour—but also to the

mannet in which an average Dutch agreement is laid out.

ally quite brief, especially compatred with

Dutch agreements are usu
This finds its soutce in the Dutch

agreements of Anglo-Ametican otigin.
Jegal system. The Dutch Civil Code (Burgerlijk Wethoek) provides a solid,

though flexible, basis for contracting patties. The principle of good faith
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which is enshiined in the D ivi
i e Dutch Civil Code setves as an additional safety

For a good i
pors ;g 1tmderst:}ndmg of the comments made on and suggestions mad
contents of the software li .
> the cense agreem
o e . sof g ent and the software
pution agreement, it is necessaty to briefly explain the ab
mentioned pillats of the Dutch legal system e

Illrthelﬂlole, as a flnal paragl‘a[)h Of thlS HltrOdUCtl()Il, I \Vl].]. addICSS tlle
1ssue Of gef]elal tetms and C()IldlthIlS (GI&(:S) Nnow that (;I&C S (IIlore

specifically the FENIT conditi i
e the § ons and BiZa models) are frequently used in

The Duteh Civil Code

g 3 > g

are not Sub] ect to any Illarlda tory reqmren}fﬁlt 1 [)I()Vides t l 1€
S I
. l 1S
g ]

The Dutch Civi
e Due bvll Code (Book.6) contains provisions that tegulate the
: reementp Metween .c.onttactmg parties and the consequences of
g s. Most provisions have an additional effect. Some provisi

. ovisions

however are m )
. a.ndatory, mostly when regulating the relationship b
commercial patties and consumets. p between

Amon the I ue dea with i the Dutch Civil Code are ])e formance and
e Congse ssues It wi m tch Civi 1
quences of non—performance, suspension, statutory interest force
s

_ majeure, obligations to compensate for damages, and the applicability of
, o

GT&Cs. N isi
Ay o.w that most ptrovisions are reasonably balanced, it is not
- ;’y o 1;11ch£)de clauses in the contract regarding issues that’are alread
ed in the Dutch Civil Code i it
unless ici i
from the statutory provisions. ’ praes explicfy want to dife

Good Faith

Atticles 6: :
cles 6:2 and 6:248 of the Dutch Civil Code provide that the principle of

vood fai . ,
good faith plays a role in the relationship between creditors and debtor
s,
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namely that this principle is implied in agreements. Please note that the
term “good faith” is not being used in said articles; the text of both atticles
refers to the principle of reasonableness and fairness. “Good faith” in the
cutrent Dutch Civil Code is reserved for describing what someone knows
ot should reasonably have known given the specific citcumstances of a
situation (Article 3:11 of the Dutch Civil Code). For brevity’s sake,
however, I will use the term “good faith” in this conttibution to refer to the
principle of ceasonableness and fairness as laid down in Articles 6:2 and
6:248 of the Dutch Civil Code.

The principle of good faith has both an additional and a derogatory effect.
In addition, now an agteement according to Atticle 6:248 of the Dutch Civil
Code not only has the legal consequences agreed upon between the
contracting parties, but also such legal consequences as may atise out of the
principle of good faith. Knowing this will help you understand why Dutch
contracting patties do not feel the need to lay out all the tiny details in
wtiting in an agteement but tend to rely on the principle of good faith as set
forth in the Civil Code.

The ptinciple of good faith could also affect the validity of conttactual
terms in a way that the parties nevet contemplated ot intended at the time
they entered into the contract. Subsection 2 of Atticle 6:248 of the Dutch
Civil Code provides that a contractual clause will not apply, if under the
given circumstances according to good faith such would be unacceptable.
Although the Dutch Coutts obsetve reticence in this respect, it is impottant
to realize that due to this limiting effect of good faith, under Dutch law, not
every agreed contractual clause may be as solid in its effect as it may appeat.

Influence of American IT Contracts

Because American companies have played a leading role in the technology-
dtiven 1980s and 1990s in the Netherlands, American-style clauses in IT
contracts have found theit way into Dutch IT contracts. It is not unusual to
find clauses in Dutch contracts that are copied from American contracts,
e.g. “fitness for use” and “fitness for purpose” clauses as well as the “as is”

watranty.
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Pleas ili
e Oc; :Eh-:::ifng]ii ghrfls:a nf;lﬁﬁ;l;?rtglauses do not form patt of the Dutch
; ese terms is not laid down in the Civi
S;)::e:rt }z;;lty case law, but needs to be inFerpreted by a coutt. Furthefmcc:::
couses thit ;rz enforceable under Ametican law may very well be void 01;
des};ﬁbed ab(l; ) u;ldt;rerD?tch la\v,- because of the principle of good faith, as
joribedd abo O.f Amerfie ote advise not to rely too easily on the familiar
can contractual clauses in Dutch contracts. Tt is

better to i
bevter ! have a Dutch lawyer review the terms of the contract in order t
mine whethet they are enforceable under Dutch law. 0

Standard” Structure of a Duteh IT Contract

1&8 Stated abOVe partles re fiee to deterlrlltle tlle fOtIIl atld fOrIIldthIl Of
> a

theit contracts. How :
. ever, the followin ; s
contracts: ’ g structure is generally applied in IT

® TParties;

o  Considerations;

e  Definitions;

Object of the agreement;

Payment and payment terms;

®  Warranties;

e Liability;

Transfer of the agreement, third parties;
Applicable law and jurisdiction. ’

General Terms and Conditions (GT2>Cs)

Under Dutch law,
, general terms and conditions are fr
; equentl d 1
agreements. According to the Dutch Civil Code (Article 2’231)y(;1;i&én "
: R s are

. written I)l()V]Sl()IlS meant to be [Ilchlde(l m a 1|L11|||)e ()f agreement \V”]l
iy g S
>

P o
tlle exception ()f [)IOVISI()IIS tllat 13.5/ d()\vfl 'lle Sllt)s'allce ()E l]le
perforfllatlces.

Most . ,

th:ss Cztandz;rcll .hcenses. ?nd standard distribution agreements will fall under

themsefe o t.ns'deﬁmtton of GT&Cs and may therefore qualify as GT&CL
ves within the meaning of the Dutch Civil Code. This is Ver;
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important to consider, now that the Dutch Civil Code contains some
mandatoty ptovisions with regard to the applicability and enforceability of
GT&Cs, especially when enteting into contracts with consumers ot small
businesses (less than fifty employees). Please note that there are more
mandatoty regulations protecting consumers (and small businesses) in the
Nethetlands which I, for brevity’s sake, will not addtress in this article.

In general GT&Cs need to be handed to the other party before or
ultimately concurrent with the execution of an agreement. If this is not
observed, the GT&Cs may be nullified.

It is generally accepted that shrink wrap or click wrap licenses may lead to
legally valid agreements, provided, however, that the other patty has been
sufficiently notified of the existence of the license conditions and has had
the possibility to take notice of the conditions befote putchasing the
licensed product. Besides this, when applying a click wrap license, the
regulations concerning e-commerce, and distance selling—which T will not
discuss since this falls outside the scope of this contribution—also need to

be observed.

Asticle 6:237 of the Dutch Civil Code contains 2 so-called grey list of
provisions in GT&Cs that are presumed to be unreasonably onetous. As a
result, such provisions may be nullified. The grey list includes clauses
excluding ot limiting a statutory tight to settlement, ot excluding or limiting
a statutory obligation to pay damages. Article 6:236 of the Dutch Civil Code
contains a black list of provisions that are considered to be unreasonably
onerous. Such provisions—fot example, the clause limiting a statutory term
of presctiption ot expitation to less than one yeat, ot the clause stipulating
that the licensor has obtained licensee’s permission in advance to transfer
its obligation to a third patty (with some exceptions)—may also be nullified.

Both the grey and the black lists are an elaboration of the general Article
6:233 subsection of the Dutch Civil Code; clauses that are not included in
one of said lists may however be nullified, by invoking the genetal rule laid

down in this article.
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El ctihe N eth<.:r1ands, two specific sets of GT&Cs are frequently used. The I'T
ade association FENIT has issued GI&C .
s (known as the FENT
voorwaarden) that are written from i A '
an IT supplier’s point of view. A
:)(;uilterpartA CE; the FENIT GT&Cs are the model contracts of the 1\/[1:131:1')
ome airs (known as the BiZa contr is | :
: ter)). This i 1
different standard IT a i o e e o
greements, wtitten from the perspecti f
purchaser. Both sets form an interesti et e
. ng contrast. When negotiati i
p : : otiating with
thut;b patties, you may wish to review either the FENTT Vogorwaarge: ot
e BiZa contracten, since these GT&Cs will be familiar to vour Dut 1
counterparty and therefore easier for them to accept ’ -

The Standard License Agreement (“SLA”)

The following comments refer to the ABC License Agreement

Introduction

SOftWare hCeIl € agreements f;l‘l \S) are ”le most comtnon l l conttra ts.
8 g ( ) S c
a y S p y - =
l) I(lel I)lll(:]l l w, it 15 imy ortant to la dOW]l ﬂ:le O
a lle \
\Vll \Vh. t-w re., Cllo
ls/ale efltltled to Illalie use ()f tlle SOftwate. \/C llat 18 dle ltltetlded putp()SC

Of t}le user Atld \Vllere—"lfl a teChIllcal but P
HISO geogra hlcal sense—-<can ‘]le

The i L ,
rO};e imtzld%l us; provision is an impottant issue since this plays a central
e in the Dutch Copyright Act with regar:
‘ gard to software. Please note th
;I;z f)utch Copytight Act that implements EC Ditective (91/250 of (;: M: t
legiﬂznoil softwafre protection contains mandatory provisions regarding th}e’
ate use of software. Therefore, restriction
' X s that may b id i
US may be void under the Dutch Copyright Act. e el in the

Heading

Contracting Parties

Th i
Per(:o};ea(dmg of th)e SLA suggests that the licensee can either be a ptivate
consumet) ot a corporation or other le i
: . gal entity. Please not
explained in the paragtaph above on GT&Cs, that when entering ei,ntzzlos
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contracts with consumers or small businesses, mandatoty law on consumet
protection applies, which limits the licensor’s freedom of contract.
Thetefore, patties that do business with all kind of parties, sometimes
choose to wotk with two different sets of SLAs: one specifically for
consumers and small businesses, drafted in accordance with the mandatoty
laws, and one specifically for the larger companies, without such

restrictions.

When enteting into an SLA with a cotporation ot other legal entity, you
need to vetify if the person signing the SLA on behalf of such legal entity is
authotized to do so. In the Trade Register of the Chambers of Commerce
you can see whether a certain person is authotized to represent a legal entity
and also if there are certain limitations in this respect. Persons that are not
registered in the Trade Register as an authorized tepresentative may be able
to represent a legal entity on the basis of a power of attorney (POA). It is
advisable to ask for a copy ot other form of confirmation of such POA, to
prevent ending up in discussions about authotized representation of the

legal entity concetned.

Form of SLA

From the heading of the ABC License Agreement I understand that the
SLA can be entered into as a shrink wrap ot click wrap agteement. As
follows from the patagraph above on GT&Cs, such forms are legally valid
under Dutch law, provided of course that you take into considetation the
requitements as laid down in said paragraph. Additionally you should
otganize yout contract administration in such a way that you can provide
sufficient proof of the existence and contents of a shrink wrap ot click wrap

SLA. i
License

The second patagraph of the heading contains some license conditions as

well as definitions. Although it is possible to include the license conditions

and definitions in the heading (as a sott of considerations), from 2 k
technical-legal perspective, it is bettet to include the license conditions in
the article on license grant and to make a separate article for the definitions |

|
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used in the SLA, especiall
, y now that the definitions ar X
SLA (and some words ate not even properly defined). " prend el over the

Article 1 License Grant

Perpetnal License

A . .

rc;zz&;g; tq artl?le 1, a perpetual license is being granted except as
E) ' el or in artlc?e 12 (Termination). In this respect, it rnigh,t be cle

o stipulate that the license is being granted for the term of the SLA e

Purpose of the License, Intended Use

AS set fOlth ab()Ve tlle lrlteflded use 1s a CeIlttal C()Ilce[)t mn tlle [)t()&lSl()llS
)
on S()ft‘vale ()f ‘h.e DutCh Copyllgllt llCt. It 18 advlsable to deSCtlbe tlle

intended use as detailed as i i
. possible, in ord imi ibili
broader interpretation by the courts. prics (o fimit the possibilly of o

Different License Forms

Atticle 1 includes different license forms. I assume that in the actual SLAs it
si

iS Cleaﬂy indicated hiCl € € i Ut (:I 128 €( [ 1 O. er to av
W 1 hC 1S forrn 18 bein P i
X ‘ g S y 11 rd T a Old

Atticle 2 Transfers

The st e e i ,
o :;:da.rd z;rtlcle 1s in compliance with Dutch law. However please be
at in the event all or substantially all of the licensee’s as;ets will b
e

transferred, it may be contra ith i
' R ry to good faith i i
1ts consent for the transfer of the ]'_%’A e the Reensor would withhold

Article 3 Support and Maintenance

Starting Date Support

A . . .
; :l;(f)rdm%- to article 3, the starting date of the support will be the date of
ery of the software. This is a valid provision; however, it will be mote
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in line with the principle of good faith to start tbe support afterf tl::i
warranty petiod instead of during such watranty petiod, as follows fro

case law.

Increase of Support Fees

imuin
Atticle 3 provides that the annual support fees maly 2192;::6 2 rgu?x o
i : io
i Please note that Article 6 su
increase of 5 percent per yeat. . c ‘ (e
Dutch Civil Code stipulates that clauses granting the right to 1ncreasedpd as
ing i rde
within three months after entering into an agreement, are rega fed ¢
i dissolv
unteasonably onerous, unless the othet party will be entitled to disso

agreement.

Maintenance Releases
V i ing t d as
I advise to more specifically lay down which releases are being regarde 1
i evera
Maintenance Releases, now that the current clause is open to s

interpretations.

Continsation of Support

In specific situations it may be contrary to the principle of good faith to

i i . ether
discontinue support for cettain (oldet) versions of the software 1Wh et
this will be the case depends on the specific circumstances, such as

release policy and the expected setvice life of the software.

Atsticle 4 Payment

Interest

Of Overdue [)ayrllents, the Creditor 1S etltltled to tlle Statutofy Hltetest ovet
g

the I)etlod ‘he Payment was due. COIIlpOUIld ltltetest Wlll be Cl]ar ed ofl

1tlt€test atIlOuIltS that are ()utstandlng for more tllatl one year. I arties are

;
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Netherlands 173

free to agtee on a higher interest tate, or to agree that compound interest
will also be chatged within a yeat.

Collection Costr

Collection costs may be claimed on the basis of Article 6:96 subsection ¢ of
the Dutch Civil Code, provided, however, that the costs relating to the legal
proceedings for the collection of the debt will be determined by the court
on the basis of a fixed schedule. This usually results in a lower amount than
the actual costs for such legal proceedings. The extrajudicial costs however
may be claimed on the basis of the actual costs made. In order to have a
solid basis for such claim, desctibe in the SLA which costs will be regarded

as extrajudicial costs (for instance costs made by the licensor itself, as well
as costs for external parties).

Aunditor

The provision to be able to send an auditor for inspection seems excessive,
now that there ate also other less burdensome measures to verify licensee’s
compliance with its obligations under the SLA, more specifically its
payment obligations. This clause is therefore likely to be regarded as a
clause that is conttaty to the principle of good faith. A less onetous clause

could be to request the licensee to provide a yeatly statement of its own
cettified auditor.

Article 5 Delivery and Installation

Damaged Shipment

It seems reasonable, since the software will be delivered “Catriage Paid To”
as specified in the INCOTERMS of the ICC, to stipulate that any damaged
shipments will be replaced at the costs of the media.

Transfer of Titte

The clause stipulating that title to the software media will be transferred to
licensee when, in the event of delivery by electronic access, the softwate will
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be made available by licenso, scems strange. The medium the software will
be downloaded to will assumingly already belong to licensee; from a
judicial-technical point of view it might be better to stipulate that—in the
event of electronic delivety, licensee is entitled to download the software oi
its own media, as indicated in the order.

Article 6 Software Watranty
Warranty Period

The definition “Ordet” is not specified in the SLA. Assuming that a
purchase otder is meant, it seems strange to connect the warranty period to
the Ozder; it would be better to connect the watranty period to the date of
delivery of the softwate ot, even bettet, to the installation date (ptovided
that the software will be installed within, for instance, five days after the

delivety date).

The watranty period itself seems a bit short, however, there is no
mandatoty law regarding the term of warranty petiods. Again, the principle
of good faith will play a role in determining what will be a reasonable

length.

Case law suggests that a licensor could be required to extend the warranty
period if during such warranty petiod many defects occutred, thus
consuming the entire watranty period.

Warranty Contents

The principle of good faith may demand that in the event licensor
terminates the SLA because it cannot cure any defects duting the watranty
period, licensee must be compensated for damages suffered, such as
investments made on hardwate or because of the delay. Furthermore, I am
of the opinion that all prepaid Maintenance Fees in such event will have to
be refunded to licensee; it will not be reasonable to withhold part of the
Maintenance Fees in a situation where licensor appatently is not able to
have the software meet with the agreed (technical) specifications.

§
E
|
.
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Atticle 7 Infringement Indemnity

The infringement indemnity clause is rather standard and will in mv opini
be enforceable under Dutch law. However, the provision hnﬁtlf En
refut?d. of 'the license fee, prorated over a five-year ' lifespan an§ the
prox.qslon stipulating that licensor may, without being in breach of the SLAe
.dec].me to make further deliveties of software that is subject to a claim f"
11‘1fr1ngement, could be considered, depending on the sa ‘f?
circumstances, unreasonably onerous. peete
Atticle 8 Warranty Disclaimer

Capitals

lIiJrl;ciiEr Dutch 12.1W, the use of capitals for disclaimers and limitation of
ability cvlau'ses 1s not required and I would thetefore advise not to appl
such capitalized provisions in a Dutch contract. PP

Terms

Terins as expreés or ’imp]ied watranties and fithess for a particular putpose
as alteady explained in the Introduction, need to be explained, since the d<;
not form patt of the Dutch law of obligations. , ’

Article 9 Limitation of Liability

Capitals

See above; the use i ‘ .
of capitals is not requited and I ; .
advise to 1
any Dutch contract. eave it out of

Contents

T (<95 b 23 €c; :
niltefterms direct” and “indirect loss” need to be explained, since they do
orm part of the Dutch law of obligations. In Dutch contracts usually

one of those terms will be explained .
the remaining patt. plained, and the other one will be defined as
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In the cutrent limitation of liability clause, the licensot’s liability is limited to
the fees paid by licensee under the SLA. No other ceiling is being applied,
<0 in the event this limitation is considered to be conttaty to the principle
of good faith in a specific situation, thete is no other safety net that limits
the licensot’s liability. Therefore it is advisable in Dutch contract to include
two ot three levels of limitation of liability. A good example is the limitation
of liability clause of the FENIT voorwaarden.

Case law suggests that contracting parties cannot by agreement exclude
their liability in the event of willful intent or gross negligence by the
contracting patty itself or its executives. See in this respect article 10.4 of
the FENIT voorwaarden. Liability in the event of willful intent ot gross
negligence by employees can be excluded ot limited.

Article 10 Restrictions

Copies, Reverse Engineering, and Decompiling

é:
i?
.
.

Accotding to the Dutch Copyright Act, the legitimate user of software is
allowed to make a backup copy, if necessaty for the intended use of the
software (Atticle 45k of the Dutch Copytight Act).

Furthermore, the legitimate uset is allowed to study the ideas and principles
on which the software is based (Article 451 of the Dutch Copytight Act)
and to decompile the software for reasons of interoperability, provided that
there is no othet, easiet, and quicker way to get the necessary information

(Article 45m of the Dutch Copytight Act).

As follows from the Eutopean Ditective, the above mentioned provisions
are mandatory law, although the Dutch Copyright Act, due to an omission
of the legislature is not clear on this.

Sub (d) and sub (g) are in accordance with the above-mentioned mandatoty

regulations.

The other restrictions in my opinion are alsoina
Please note, however, that the reference made to the regulations of th
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[]IllNled States C()uld better l)e Cllﬂtlged mto a referell(le to the 1egulﬂt1()rls Of

Atticle 11 Government Restricted Rights

This clause does
not seem to be relevant for
. aD i
to delete this entite article. ek contract, so Ladvise

Atticle 12 Termination
Breach of Agreement

A . .
re::lcs:zidl&g to .the Dutch Civil Code, a notice of default should state a
able period to remedy such default. T advise to adjust the current

clause in thi ; thi
e this respect; thirty days may be reasonable in some specifi
situations, but could be unreasonable in other situations pete

Other Possibilities for Termination

The SLA i i i i
e thls ente%eflhmto for an indefinite tetm. I therefore would advise to

e e possibility to terminate the agreement by giving written noti
;n ﬂialﬂng into consideration a certain notice petiod e

uttherm it i i .
then ore, 1lt) 1s customary in Dutch contracts to provide that the

can be terminated, witho i i i
aC , ut being liable, in tl

ntac . A he event of
ép .onal) moratorium of payments, bankruptcy, or in similar situati

ee article 9 of the FENIT voorwaarden as an example o

Article 13 General
Governing Law and Jurisdiction

The curr is i
- etnt clausil 1s in accordance with Dutch law, however, I would
€ not to use the term “venue.” si is wi ’
since this will b ili
e . : Y not be familiar to man
D ontracting patties; rather stipulate that “any and all disputes arisiny
g

out of this SLA will be exclusi
- usively brought before the competent courts in
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Headings and Captions; Information Provided

As follows from the Introduction, undet Dutch law all parts of agreements
may be interpreted as a consequence of the principle of good faith.
Thetefore, it is likely that headings and captions may also be used for such
intetpretation, even when it is stipulated that it cannot be used in such

manner.

The same applies to the information and other documentation provided;
under Dutch law it is hard to imagine that such information and
documentation cannot be used for any interpretation with regard to other
aspects than those mentioned in the current atticle.

Article 14 Y2K Compliance

T would suggest deleting this entite atticle, now that it is kind of outdated at
this moment.

Article 15 Feedback

This article aims for accomplishing that patties will provide each other with
relevant feedback. Now that this atticle also stipulates that feedback will not
be regarded as confidential, unless a separate wtitten agreement has been
entered into, from my point of view this may have the risk of discouraging
parties to share information. 1 would advise to either leave this specific
stipulation out of the article, or delete the entire atticle, in ordet to stimulate
giving feedback in an informal manner.
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project. Thus, her input on the legal 7
Thus ogal aspects forms a logical part oject, i
a delaying factor aflerwards. ! et oy proes teadof
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